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ADDITIONAL GRouUNDS L
THE TRIAL CCOURT'S INSTRUCTION ON CONSENT AS AN AFPIRMATIVE

DEFENSE GIVEN IN CONJUNCTION WITH THE INSTRUCTION ON SECOND
DEGREE RAPE AS A LESSER INCLUDED OFFENSE VIQLATED DUE PROCESS
BY IMPROPERLY SHIFTING THE BURDEN OF PROOP TO ME TO DISPROVE
AN ELEMENT OF SECOND DEGREE RAPE.
"Ceonstitutional error may be raised for the first
time on appeal (RAP 2.5 (a)). This is particularly true of
error affecting fundamental aspects of Due Process, such éa
the presumption of innecence and the right te have the state
preve every eclement of the charges beyond a reasenable deubt™

"STATE VS JOHRSON,100 Wn.2d. 607, 614, (1983), overruled eon

ether grounds in STATE VS8 BERGERENM, 105 Wn.2d 1, (1%85). &

jury instructien which improperly shifts the burden of proof
to the defendant violates due process and is a Constitutional
guestion which may be raised fer the first time on appeal,

STATE VS McCULLUM, 98 Wn.2d 484, 488, (1983). The jury

instructions given in my case raise a constitutional claim
which this court must address.

The due process clause of the fourteenth amendment
to the United States Constitution reguires the state te prove
beyond a reasonable doubt all facts necessary to constitute

the crime charged. SANDSTROM VS MONTANA, 442 U.5. 510, 520,

99 S.CT. 2450, 2457, 61 L.ED .24 39, 48 (1979); In re WINSHIP,397
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U.S. 358, 364, 90 S.cT. 1068. 1072, 25 L.ed.2d 368, 375 (1970).
jere, the instruction en consént relieved the state of its
burden of praving‘th@ elements of incapicity to consent by
reason of being phyeically helpless orc mentally incapicitated
in the lesser included eoffense of second deyree rape, and shifted
the burden of proeving consent to me;

I was charged with First Degree Rape, pursuant to

RCW OA.44.040(1)(c).Over my objections the court gave instruction

nine (9) en the lesser included offense of second degree rape
which included the elements of the victim being incapable of
consent by reasen of being physically helpless, ok mentally
incapicited. (RP 123 (a)7-24) The court alse gave an inetructien
on the affirmative defense of censent, I never ralsed a consent

defense.

in STATE VS CAMARA, 113 Wn.2d 631, (1989). The Supreme

Court recegnized consent as a valid defense to a charge of
rape. In that case, the defendant vas cenvicted of second degree

rape under RCW 9A.44.050 (1)(a), the "feorcible compulsion®

alternative. Separate instructions were given that defined

the terms forcible compulsien and consent fer the jury. The
defendant argued that censent negates the elements of fercible
compulsion and therefore the state haé the burden of preving
the ab&@nce of consent beyond a reasonable doubt. The court
rejected this argument and held the burden of proving consent

could constitutionally be placed upon the defendant.
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In CAMARA, the ceurt.did not address the situation
in which the incepacity to censent or the lack of consent is
an element of the offense charged. Nevertheless, the Court

of Appeal in STATE VS LOUGH, 70 Wn.App. 302, 326, {1993),

affirmed at 125 WN.2d. 847, (1995),approved placing the burden
upon the defendant te prove consent in an indecent liberties
cage when the allegation was that the victim was incapable
of consent by reason of being physically helpless. The court
did note, hwwaver. that a defendant's coensent defense is legally
and legically superfluous when the state's seole theory is
that the victim vas legally incapable of giving consent, LOUGH,
70 Wn.App. 329 |

camara and Lough are distinguishable from my case.
gere,; unlike in Camasra, incapicity to consent or mental
incapicitatien is an element of the lesser included offense
of second degree rape that was submitted to the jury. Unlike
Cmmara‘and Lough, I Gid not raise a defense cf consent during
trial and therefore there vere no facts before the Jjury upen
which they could censider the issue of consent, much less
determine whethexr the state had met its burden of proving
every element of second degree rape beyond a reasonable doubt.
The state's theory of the case was that I engaged in *gexual
intercourse with [the victim] by forcible compulsien where
{1] inflict[ed] serious physical injury." RCW OA.44.040(1)(c).

instructien 9 (mnine) allowed the jury to consider
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the element of incapicity to q@nsent or mental incepicition
without any facts relating to iha issue of consent which, coupled
with the instruction on consent, serrenerously indicated to

the jurors that [I] had some burden of persuasioen to carry.
which, if not met, would preclude [the juror's} ability to

aquit [me] of [the] lesser crininal act." McCULLUM 98 Wn.2d

4S7. This relieved the state of its burden of proving every

“element of the lessser offense, and unconstitutionally shifted

the burden of proving consent to me. Id.

The trial court committed prejucicial error by
submitting both instructien to the jury. "Since the error
infringed upon a canstﬁtiti@nal right . . , the errer is presumad
prejudicial, and the state héa the burden of proving the error
vas harmless." McCULLUM Supra at 487

Neither., the consent instruction was misleading. "A
reasonable juror could have mistakenly cencluded that [1] had
not met [my] 'burden of proof' teo establish a ‘reasonable d@ubt;'
and thus convicted [me] of [second degree rapel.® Id at 498.
vgince the instructien in [my case] could wéll have affected
the final outcome of the case, the error cannot be deemed
harmless beyond a reasonable doubt. ID. My conviction must

be reversed and my case renanded for a new trial.
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ADDITIONAL GROUNDS AL

I contwnd rhat the trial CaLrtmatred in 1n6trustang
the jury on the leﬂﬂor dcgree Offmnae ot rapmvzn the sscond
d@greeo Thmr& vere no allegarmonﬁ or te&txmmn frem th@MQictim
or mve&lt *hat only th% @l@mdﬂtﬁ c‘ th lﬁﬁﬂﬁk ptfense were
committed. All wvid@nca and tes timeny pzﬂ sented at ixial
concer nﬂ% the first m@g"es rane ﬁrfﬁﬂav "equitmng in the serious

phyeical injutaaﬁf which was the ag qrwv“rﬁ; factor slevating

L

-
fa
Z
B

thie pffansa Lo raps 1!

b

first Jdegrea.

.-

ROV 10“awnOQ&: (10:. The factual prony of the HORRMAN,

rant for determining whether & leaser included cvifense
inatruction iz warranted is satisfie d when, viewing the evidence

in the light mest favevable t& the party reqﬁesting ﬁhe
instructisn, substantial ﬁvmdencc 5upyn£t 2 ﬁati@nal ini@r@nce
ﬁﬁat the éﬁf ndant rm@wlt tad @nly the l@smeﬁ inciﬁ@&é oL iﬁf@rior
degree Ofﬁﬂﬂﬁﬁvtﬂ kﬁ@ fxc}u$inn of the gteat@x.

| 0@urtq ahuuxﬂ give lessor daegres @ﬁé@ua@ instraction

only when tb@rm i@ cvﬂdencm ?h 4 Q@f&uﬁant committed cniy the

lesser degrew 0ffwna@. SWATE V& PET HS {1e90) 39 wn.app 6BE8,
raviev denied, 133 Wn.28 1010, under all relesvant statutes

.5

and cages, there is & reculrement that there exist som@

substantial evidence
indicating that only the lesser degree effense has been
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committed, to the exclusicon of the greater, before the givin

of a lesser degree instruction is warranted. That is obviously
not the situation in my case. It is unconstested that s;c.
suffered serious bodily injury as a result of the assault upon
her. The only poeint of contentien at trial vas whether 1 was

the person who assaulted $.C. and caused her injuries. 8.C.

never claimed that she was forced (e engage in gezual intarpeur$e

other then the assault which resulted in her injuries.
A case which bears directly on mine is STATE VS BROWN ,

127 Wn.28. 749 (1995). which concerns a decision by the
Washington Supreme Court in which a defendant, charged with
rape in the first degree, ie improperly convicted of the lesser
degree of rapa»ih the second degree. The victim, T.C. testified
that Brown and other forced her te have sexual intérm@ura@
and that he held a gun te her head at 2ne point. Brown denied
raping her. Based en this testimeny, Brown argues that neither
{127 Vin.2d 755] party presented evidence that would support
the conclusion that he raped T.G. but did not threaten te use
a deadly weapon.

The Court of Appeals concluded that there was
affirmacive evidence that Brown committed only second degree
rapo because there was evidence which tended to impeach T.G.'s

claim that a gun was used. Brown, however, wisely asserts that
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the court of Appeal's ruling contradicts this ceurts precedent.

- In FOWLER,; we held that "affirmative evidence" requires

something woere than the peseibility that the jury could
disbelieve some of the state's evidence, FOWLER: sece also STATE

VS SPEECE,SUPRA.

The State, nevertheless, contends that it did produce
affirmative evidence, and focuseg on the fact that the gun
was not eriginally used to force T.G. to submit to sexual
intercourse.

Bowever, under the gtatute, RCW 9p.44.040., the use

or threathen use of a deadly weapon during the assaull
constituted the rape is an agyravating factor elevating this

crime to first degres rape. The plain fangugage of the statute

supporta no other cenclusion (emphasis in original). We (Supreme

Court) think its unlikely that the state would argue undexr
subsaection (¢) that if an assault inflicts serious physical
injury of his victinm only after complating sexual intercourse,
he is guilty of enly ﬁecénﬁ degeree tape.

Based on the foregeing, we conclud that the state
nas failed to satisfy the factual prong of WORKMAN. As a reault,
it was error teo instruct the jury on the lesser included offense
of second degree pape.

Our reversal here is not based on the insufficiency
of the svidence to suppert a charge of secend degree rape.

b
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but the impreperiety of allowing the jury to consider that
charge as a lesser included offense of first degree rape.

Accordingly, we reverse and remand for a new trial on secend
dmérea rape.

The Supreme Couxt, in the case above: used an cleacly
prescient analogy in describing its decision toe veverse the

coenviction of the defendant in STATE VS BROWHN, which isg “We

think it unlikely that the state would argue under subgection
(c) that if an assailant intlicts serious physical injury only
after completing sexual intercourse, he is guilty of only secend
degree rape.”

The stetement above exacily describs the argument

used by the state O justify the giving of the lesser deyree

inﬁtruction te the jury in my case. The agéravating factors
elevating the effense to the cherge of rape in the {lrst degree
in my case was the serieus physicel injuries inflicted on 5.C.
during her aszsault.

thile the aggravating factors elevateing the effense
to first degree rave ¢iffer iun the two cases, it is oy contention
that the anology wsed by the court describes exactly the unlikely
argument the state utilizes to justify the giving of the lesser
degree instructiocns of rape in the zecond degree which - resulted

in my cenvictien. Namely, the state seems Lo be arquing that
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I am guilty of only second &@gree rape, daespite the injuries
suffered by 8.C. and th@'fact there was no evidence presented
committe only the lesser offense had been commitied. Using
the Supreme court reasoning, Courts the plein language of
the statute supperis no other conclusion, which is the inflictioen

%g serious physical injury during the assault constituting
e rape ig ah aggravating factor elevating the crime te first

degree rape.

Accordingly, I contend that my conviction shouls be

ed on the decision reached in STATE VS BROWN.

reversed bas
Mamely that the ccﬁrt erred in giving the jury lwproper
inatfuctians of vape in the gecond degree.

Further advancing this arguement, the fellowing cases

and articles of the Washingten Constitutien support my centention

that the giving of the lesser degree instruction to the jury
by the ceourt vas an improper comment on the evidence, giving |
the imPreSSicn‘tQ the jury that the court considered there
to be sufficient evidence of nmy guilt, and that it was for
the Jjury te decide the required element and severity of the
crime committed. Specifically, the giving of the improper jury

instructions allowed the jury te consider altervnativeybgong

S
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Beans 0 cowmit the crime alleged, wvhere no evidence or

testimeny cencerning these slternative Neins were naver
precduced, by the state or myself, during the trial.

acticle IV, Bedtion 16 of the Washington Censtitutien

prohibits a judge from conveying his er her personal perception
of the merits of the case or giving an iastruction that implies

matters of fact have been esptablished as a matter of lav.

B '.jury ﬁn v an .
E SLree € ) - 4 :
tx ction iz 0OL Ampernyes ibie comment

on the ovidence when sufficient evidence support it and tha

ingtvuction is an accurate statement of the law. State va Johnson

While the State dié produce evidance &nﬁ‘aﬁgum%ﬁt
contenting that &.C. had consumed & certain amount ©f alcshal
end as a result wag phyesically helpless and unableg to congent
to sexual intercourse, this was presentsd to suppeort the chain
of events which led to €.C.s' eventual assault, which resulted
in the injuries elevating the offense te repe in the first
Segree. wony

I am obvicusly not a treined legal prefessicnal, and
not cartain if the decisions and cases ¢ited here are the Einal,
guiding principals in the areas of lawv in guestion, especlally
as I have been denied access te the clerk pepecrs., vhich contailn

the pcetual jury instructions snd any discussieon regarding them.
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Mevertheless, I content that the facts of mny case,
i 2] 3 cit ; ~eversal
and the Gecisions reached in the cases cited, wvarzant rev
of my improper conviction of the lesser degree cffense of rape

in the second degree.

F%age,ll_



ADDITIONAL GROUNDS !“

1 was denied effective assistence of counsel. This
resulted in an improper conviction on the lesser degree of

rape in the second degree. This lack of effective assista
nce

was manifest in several area, which I will list and address
below.
A
Defense counsel failed to make a motion to suppress
the initial identification based on impermisibly suggestive
photo montage.

After informing officers that the person who had

assaulted her was named Louis Pluff (RP 3-26-13, pg 103, 104)

who Wag 6'4, and who had grown up With her brother, the victim
!

S.C., was then shown @& photo montage (exhibit #18) prepared
by Det. Snodgrass, who testified (RP 3-27-13, pg 11) that he
used black and white photos to insure my phote did not stand

out in any way. I contend that the reverse is true, and that

the photo of me was used, and the fact that all photos wvere

black and white, resulted in a photo mentage in which I stood

out considerably. In the photo montage, I am wearing & white

and blue flannel, button-up work shirt, and all others in the

photo montage are wearing black and grey T-shirt. I mentioned

P“ﬁal&
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was many months prior to trial, and he assured me that he would

make a moti
not1on to suppress the photo identification of me. If

defense counsel had made a motion to suppress, the ceurt would
have been able to examine the photo to determe if the montago
was impemissibly suggestive.

S.c.'s initial conflicting identification, her mental
confasion when viewing the photos, and the fact that an

impesimisible suggestive photo montage was used, would have

provided the doubt required to create a reasonable probility

that the motion to suppress would have been granted.

B

Defense counsel was ineffective for failing to make

a motion requesting a psychiatric examination of S.C.-

C

Defense Counsel was ineffective for failing to include

psychiatric experts to testify regarding the effect of S.C.

mental disability on her ability to accurateely recall and

recount events.

S.c. testified that she, "is on disability because

I've got the mind of a 12 year-old (RP 3-26-13, pg 20), and

in her statement te emergency rooem nurse Mirian Thompsen (RP

3-27-13, PG 66-70), S.C. told the nurse that she had three

PCA(:}(’, l;—



different personalities, and described their characteristics.
While it is net known if S.C. has been diagnosed as suffering
from D.I.D. (Disassociativee identy disorder), more commenly
known as Multiple personality, she clearly has some level of
mental disability, as evidence by the fact that she has been
deemed eligible for disability benefits by the state.

"An adult witness is incompetent to testify if he
or she is of "unsound mind", or appears incapable of recieving
and relating accurate impressiens. of the facts about which

they are examined." STATE VS JOHNSTON 143 Wn.App 1 (2007).

S.C. clearly had treuble remembering events A%Curately, as
evidenced by conflicting identification, and general mental
confusina. Combined with her self professed psychiatric condition
and state determinatien of dis=bility, I believe a motion

for a psychiatric examination could have been grantad.

In STATE VS DEMOS 94 Wn.2d 733 (1980), the washington

Supreme Court ruléd that, "The vast majerity holds that the
trial court does have discretina Lo order a psychiatric

examination of the complainting witness where a compelling
reasn1 L3 shown. We align ourselves with the majority. This

appears to be the rule adopt=d by ouw sourt of Appeals". STATE

VS BRAXTON 20 Wn.App. 489, 492 (1973 .
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Thar: 13 a reasonable probability that such a
n
examination, if requested, wo»ulid have been granted. This would

have allowed for an opportunity to investigate the basis of

S.C.s disability status, and the effect of that on h 2
the failure 57 defense e a er mEmory.
' se counsel. to reguest a competensy p

Aring

was clearly an ommission which denied me the oppotunity to

present the jury with evidence of $.C. mental disability and

the effect it may have had on her ability to accurately w=2call
and recount events. McFARLAND, 127 Wn.2d at 337 n.4, "This
Cour’ will aet €ind ineffective assistence of counsel for the
failure to reguest a compeatency hearing unless . . . can make
a showing that the trial court wonld have likely found - -
.incompetent as a witness. Otherwise . . . has failed to
demonstrate pra2j uiize.”

For the reason and arguments presented above. I also
contend that defense counsel provided inaffectiva asssisteace
of counsel by failingy to reguest a defzxas: yvipert to tesitify
as to S.C.'S mental conditien and the effect it may hav= had
on her ability to ascuiab:ly Txcall and regcoant wvents.

qAMER OF P3nsS0iAL RESTRRAINT OF LORD(1994), "at trial court

level, appointment of experts 1is part of defendants

sonakibational chJhn ©o assistence of counsel.”

-



D.

Defense Counsel was ineffective for failing to present
ine

a cohesive defense, and failing te effectively cross €X

Witness.

Defense counsel failed to nPh&seREneassabBespyecdaéense
by failing to effectively cross ex®

did Mot question any witnesses o the presence of wihes 20sSsible
s:il3pects in or near the motel room in question before S.C.
was found.

My da2fansa to the charge aga'as: me was that I am

not the pe2rson who committed the assault, and that S.C. was

L2222, winw T then bzlieve continued

-

talking with a transient as
1-inking with 5.2 and eventually, with others, committed the
assault upon hew. Defissas ¢ounseel never attempted to establish
the exist2ase »f the parson by Juasiioaing any witness regarding
him. Furiihe:s, while cross examining S.C. (RP3-26-13 pg 19-21),
defaasa counsel never aaked her F T yas khe person vhn assaulted
her. Her earlier statement to the prosecutor that she dida':
remember anything afiz2v aozepting a ride antil waking 1p ia

the motel room (RP 3-26-13. Pg 7-8) is a <lear imnlication
that she did not knowv vas zap=d hz¢. and a simple gues>Lion
by defense counsel would have made clear to juries thah 3.C,
did not know who had assu i« h=v., and that consideriang h=x

lack of mesmocy, wy itheory of events was possible, and ceould

. . C oyt o st taalagy oF S.C. and 9iher
have been suastaited by furither guestinaiid

witness, If this line of que3 370 would have been pursued,

Pege Lo



a-ed with additional
T contend that the jury would hauve baen presen-=4

reasonable doudbt as toe whettha2r T had been the o9aw to comomit

the assault upon S.C.

An anser of "I don't know", to the question of "was

Mr. Jam=23 ihe one who assaulizd vou" would have b2en a clear

indiction of reasonabl=2 doubt, and cembined with her earliier

her was named loais

. . n S
. , AT T Vo BARTE WRIES I vt B i T

Pluff, and was 6'-3 or 6'-4, woul:dl "av.: provided more than

Anabit Ko require an accquital.

oo e 7 i ineffective for failing to confir

results of washington state Parol lab DNA results.

After recieveing the Crime Labortory report from the Washington

State Patrol. Defense counse! met with me ai the Gray Harbor

County Jail in Montesano. Washington te discuss fha mag.l-s

of the DNA test. These concerned the results of tests comparing

evidence recieved frem khhe ooine

my DNA te
DNA evidence collected during S.C.'S

Defense counsel informed me

UNA results, and that it was a

[ SO
n1E

what that meant, he

the only DNA of miaz

"home run".

told me that the results

scene, as well as
medical examination.
that he had just recieveqd

when I askad

coafimed that

7ecovered during S5.C.'S medical exapjpngtpi©P
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Cap
e from sample taken from her neck, which was consistent

with my testimony that we had been "making out". Defenss couaasel

told me that there was also DWA found elsewhere on S.C.'S body
from "another unidentified male." (defease trial Brief, pg
2, linez 14. 15;.

The relevant paragraph from the crime labatocy report

{py 2) is the last one in the section marked

Tt

CONCLUSIONS/INTERPRETATIONS, and reads "The deduced malsa pwo

chead

obtained from the "R: aeck" sample was entered into and sear
against the Washington State Patrui Coaniaz2d DNA inde2x sSystem
(coDIS) database and no matchas to a forensic unknown were

found."
After readingy the lab report. I told defense counsel

that the pagagraph he was refering to was somew?at vague,

and asked hia 1° » 413 sure that is what the paragraph in
question meant. He assured me that it was. and £o5Lld me that

as a,resslt "the case i3 11l but over". While very happy to

be told this I was still in doubt Zhal h=2 713 correct in his
interpretatinn of tha lab rus51its, and asked nim Lo contact
n o oraantorgihon state patrol labatory =» conflrm these results.

a4, .1, and that I could

: - N A I
RN L P ' R A
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new 'rest easy'.

Over the next severél m@nths, én the few occasions
that I was able to talk with defense ceud$el,y1~§sked him if
he had cenfirmed the DNA regults with thé labarat@ty yet. On

each occasion he told me that he had not, but would do so soon.

- This centinued until the day eof trial.

pefense counsel never confirmed the DNA results, and
on the second day of the trial, while guestioning ~Marion Clark,
the forensic scientist from the Washingten State Patrel
Laborateory en the results of the DNA test (RP3-27-13/ PG 83-"
84) Defense counsel raised the‘question of DNA from an’
unidentifiablemale for the first time. He is theﬁ éwrrected
and informed of the correct interpretation, which is that my
sample did net match any “unknewn“"ih'théjétate databaée.

1 contend that defense counsel failed te conduct the
required investigation to cenfirm the resulta wf the DNA tests.
and as a result did not provide me the correct infeormation
which weuld have enabled me to accurately guage the strengthes
and weaknéss ef my case. Defense Ceounsels incorrect
interpretation of test reéults all@wed counsel teo Qperate under
the mistaked impression that evidence existed that woeuld prove
my innecence conclusively, and therefore he failed to present
a cohesive defense., by conducting a mere thorough investigation

of the facts, and a more aggressive Ccross examination of

witnesses.

page 'q
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This basic investigation failure te cenfirm lab results
is a clear and prejudicial example of incffective assistence
ef counsel, which could have been prevented by simply placing
a phone call to confirm the results of DNA testing.

Accordingly, I contend that my convictien should be

reversed for the reasons set forth above.

ADDITIONAL GROUNDS TV

The cumulatiVe eéffect of the Many errors committed

during my trial, by defense counsel and he court, denied me

a fair trial.

While several of the issues addressed in this statement’
of additienal grounds and the direct appeal are of Censtitutienal

magnitude and warrant reversal ef my conviction individually,

I centend that the cumulative effect of these errors are mere

than sufficient to sustain a reversal and, if not a dissimissal
due to insufficient evidence, a remand for a new trial on the

charge ef rape in the Second degree.

The

Washingten Supreme Court in STATE VS WEBER 159
W.2d 252, 279 (2006),stated that "under cumutive egrér‘dactrine,
reversal of a defendants' coenvictien may be warranted if.the
cembined effect of trial errors effectively denied the defendant

a fair trial, even if each erreor standing alene may be considered

pa\ﬁe :‘}ﬁ.
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harmless"

Based on this decision, I centend that the many errors
committed by the court and defense counsel in my case combined
to effectively deny me a fair trial and believe a reversal

of my conviction is warranted.

SUBMITTED ON THIS RQJ DAY OFm@-gh ¢ 2014

Respectfully

QA"(/’(I “CJ) %4

Robert E. Jame,



